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NMPABA HA YOBEKA

NPABOTO HA MAC MO 4. 3 OT MPOTOKOJ Ne 1
KbM EKMY 1 OTPAHWYEHNATA MY NPN
N3TbPMABAHE HA HAKA3AHUE
-JINLUABAHE OT CBOBOJA™"

Muxann Exumaxnes”™
Cnexana Cregpanosa™

. OcHoBHN npuHyNIN

1.1. VI30mpateHOTO MpaBo € OCHOBHO KOHCTHTYIIMOHHO TPaBO, 0a3MPaHO Ha MPHH-
IIMIATE HA HAPOJTHUS CYBEPEHHUTET U TIOJMTHYECKHS TUTYPATH3bM, 3QI0KEHH B YCTOUTE Ha
JIEMOKpaTHYHATA IbpiKaBa. Upe3 mpaBoTo CH Ha IIac aKTUBHOTO TPAK/IAHCTBO yIacTBa
KaKTO B MPE/ICTABUTEITHOTO YIPaBIEHAE Upe3 H30MpaHe Ha ChOTBETHHS 3aKOHO/IATENEH
OpTaH, Taka U B JIpyrH OPMH Ha TPSIKa TEMOKPATIHSL.

1.2. CpBpeMEHHHTE EBPOTICHCKY KOHCTUTYIIH IIOCTABST H30MPATEITHOTO MPABO pe-
JOM C IpYTU NOJIMTUYCCKHU MpaBa, HO B CPABHECHUE C TAX TO MMa Haﬁ-HpﬂKO OTHOILICHHUE
KbM OCBIIECTBIBAHETO HA HAPOHHSI CYBEPCHUTET U JIbpXKaBHAaTa Bact. [Topajy ToBa jie-
MOKpATHYHOTO YTIPaBIeHHUE € HeMHcInMo Oe3 n300pu 1 6e3 n3dmparenHo mpaso. [lose-
4eT0 KOHCTUTYIIMOHHH CHCTEMH BH3IPUEMAT H30MPATEITHOTO [PaBo KaTo CyOEKTHBHO Tpa-
BO — IPU3HATA ¥ rapaHTHPaHA MPaBHA BB3MOMKHOCT, KOSTO TPAXK/IAHATE MOTAT Ja PeaTi3i-
par 3a MOCTHUTaHe Ha TONMTAYECKHUTE M HHTepecH. [IpaBoTo Ha Iiac 1 camoTo IJacyBaHe
TIpE/ICTABIISBAT M3pa3sIBaHE HA MOTMTHYECKA BOJIS, HACOUeHa KbM (opMHpaHe Ha MpericTa-
BUTEJICTBO HA MHTEPECH.

1.3. McToprdecku CHIECTBYBAT Pa3IiIHI Pa30UpaHus 3a CHITHOCTTA Ha H30Mpa-
TEJHOTO MPABO ¥ 32 NApaMETPUTE Ha MPHJIOKEHUETO My. B earneH BapuaHT To npemona-
ra B 300pH Jia MOTT JIa y4acTBAT BCHUKH TPaXIaHH, HE3aBHCHMO OT BB3PACT, I0M, 00-
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ILIECTBEHO TONOKEHNE, ETHIYECKH 1 COLMATIeH MPOM3X0l. B peaHara momitiecka mpak-
THKa 00aye ChIIECTBYBAT OrPAHIYCHNS, M3KITIOUBAII YaCT OT XOpaTa OT MaTepHATHUS 00-
XBaT Ha M30MPATENHOTO TIPABO.

II. llpasoro na rnac no 4. 3 or lporokon Ne 1 kem EKITY

2.1. Cerimacho uit. 3 ot [Tporokon Ne 1 kem EKIIY:
,, 4. 3 Ilpago na c6ob600Hu uzdopu

Bucoxodozosapsuuime cmpanu ce 3a0b1oicasam 0a nposexcoam ce0000Hy u360pu
npe3 pasyMHu nepuoou ¢ MaiiHo nacysame, U npu yCiosus, 0CUu2ypasauiu c80600HOMO
U3pazsare Ha MHeHUemo Ha HapoOa NPy U3DUPAHEMO HA 3aKOHOOAMETHOMO MAL0

2.2. Tlpasoro 1o 4. 3 ot [Ipotokon Ne 1 Ha IpbB TorIeN ce pasiiyaBa OT HHWBH-
JyanHute npasa, rapantiupan oT EKITY u gombaHUTENHATE IPOTOKONH KbM Hes, Thil Ka-
TO TO Ch3/IaBA 33 [bIDKEHHE HA BUICOKOJIOTOBAPSIIIIATE CE CTPAHH Jia IPOBeaT n300pH, ra-
paHTHpAI CBOOOTHO H3pa3sIBaHe Ha MHEHIE Ha 00IIECTBOTO (HAPO/a) KaTo IsUo.

2.3. Bempexu Toa ECITY e ycranoBwt, ge pasnopenbdara Ha wi. 3 ot [IpoTokon
Ne 1 rapaHTHpa KOHKPETHH MHIMBUTYIHH TIPaBa, BKITIOYUTETHO PABOTO /I3 CE ITIaCyBa 1
TIPABOTO HA JIUIATA [1a CE KaHIUAaTHpaT Ha m36opu'. ChIbT MojiuepTaBa 3HAYCHHETO Ha
AEMOKPATHYHUTC MPUHITUIIH, 3AJIETHAJIM B OCHOBATAa Ha THJIKYBAHETO U MMPUJIAraHeToO Ha
EKIIY, u npriema, de paBaTta, rapaHTHpaHH 1o cunara Ha 9wi. 3 ot [Ipotokon Ne 1, ca ot
KJTFOYOBO 3HAYCHHE 33 Ch3/[ABAHETO M MOJUTHPIKAHETO HA OCHOBHTE Ha eDeKTHBHA U CHIbp-
JKaTeNHa IEMOKpAITHS, YIPAB/ISBAHA OT BbPXOBEHCTBOTO Ha 3aKOHA’.

2.4. HezaBucumo ot ToBa, criopes Ch/1a mpasara, TapaHTHpany ot 4. 3 ot [Ipoto-
kon Ne 1, He ca abcomorHu. Te mojpiexkar Ha KOCBEHH OTPaHUYEHNS M Ha JIOTOBAPSIIATE Ce
JTBPIKABH CE MPEIOCTABS 3HAYMTENHA CBOOOIA HA TIPETIEHKA MY M3rPaskiaHe Ha COOCTBEHa-
Ta MM JIEMOKPATIYHA BH3HSL.

2.5. B ciydanre, korato ChIIBT € CE3UpaH C OIUIAKBAHE 33 HAPYIICHAE HA WI. 3 OT
[Tporoxomn Ne 1 xkem EKITY, mpemveT Ha mperieHKa ca clieTHUTe 00CTOSTENCTBRA:

— i mipasata 1o wi. 3 ot [Ipotokon Ne 1 ca orpaHiyeHH 1o Takaga CTENeH, Je Jia
€ HAKbPHEHA caMaTa MM CBIIHOCT U JIa Ca JIUIIICHH OT e)eKTHBHOCT,;

— JINY OTPAHUYEHHSITA TIPECIIE/IBAT JIETUTHMHA 1L

— JIUTH M3TIONI3BAHKTE 32 HAJAraHe Ha OrPaHAYEHHSTa CPENCTBA €A MPOTOPIHOHATHI
Ha Ipecyie/IBAHaTA [ENT.

[To-criermarHo orpaHHdeHnsTa Ha TIPABOTO Ha CBOOOTHI M300pH He OrBa Jia Tpe-
TISITCTBAT CBOOOJIHOTO M3pa3sBaHe Ha XOpata B M300pa Ha 3aKOHOJIATEIHAS OPraH U 11 Ha-

' Bx. Mathieu-Mohin u Clerfayt c/y bereus (Application no. 9267/81), pemenne ot
2 mapt 1987 1., cepus A, Ne 113, 22-23, § 46-51.

2 Bx. O6eounena xomynucmuyecka napmus na Typyus u Op. ¢/y Typyus, pemieHne ot
30 sauyapu 1998 r., Jloknaau Ha chaeOHM pemieHus u pemenus, 1998-1, 21-22, § 45.
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PYyIIaBar [e0cTTa M eheKTMBHOCTTA Ha M300pHA MPOLIEYPa, HACOUEHA KbM HICHTH(HIIHI-
PpaHe Ha BOJIATA Ha HAPOJIA Upe3 BCeOOIII0 H30UPATEITHO MPaBo.

Taxa HanpuMep HaJlaraHeTo Ha MHHAMAJTHA Bh3PAcT 3a YIPAKHIBAHE Ha H30UpaTei-
HOTO TIPaBo MOXe J1a ObJIe TIPEABUICHO C OTJIe] Ha OCUTYPSBAHETO Ha IIBJIHOJICTHE Ha
y4acTBAIIMTE B M300pHHUs Tporiec. [Ipy HiKor 00CTOATENCTBA OrPAHHYCHHSTA Ha TPABOTO
MOYKE JIa Ca CBBP3aHH C KPUTEPHH KAaTO MECTOXKHUTEIICTBO, LIEJIAIIH JIa C& HACHTH(HIApaT
TUTYJAPUTE Ha MPABOTO YPE3 TOCTATHUYHO MPOABJLKUTEIHU UIM TECHU BPB3KH CHC ChOT-
BETHATA JTbPKaBa’.

HeorpaB1aHOTO OTKIIOHEHHE OT NPUHIIKIA HA BCEOOMIOTO H30UPATEITHO MPaBO CIio-
pen ECITY prickyBa J1a o/IKoIae IeMOKpaTHYHATA BAIMIHOCT Ha H30paHHs 110 TO3U HaYKH
3aKOHOJIATeJICH OpraH. 3aT0Ba H3K/TI0UBAHETO HA IIe/IK TPYIIH HIIM KaTerOpUH OT HaceJie-
HHETO € IOMYCTHMO CaMO KaTo M3KIIFOUEHHE, KOraTo € ChBMECTUMO C OCHOBHHUTE LIE/TH Ha
. 3 or Iporoxom Ne 14,

2.6. Criopen ECITY moHATHETO ,,3aKOHOIATENHO TSUI0" HE CE OTPAHAYABA CaMO JI0
HAIMOHATHUTE TIApIIAMEHTH, a TPA0BA Jia Ce OTYMTA CTICIU(HIHATA KOHCTUTYIIMOHHA CTPYK-
Typa Ha ChOTBETHATA JIOrOBapsIla IbpiKaBa. B HIKOM CITyyan MOHATHETO ,,3aKOHOIATEITHO
TS0 MOJKE J1a BKIIOYBA PETHOHAIIHY H JIOPH HAIUTbPYKaBHH OpraHu. 3a Jia Obie pasriex-
JIaH Kato ,,3aKOHOJIATEJTHO TSJI0™, ChOTBETHHAT OPraH Cle/IBa Ja pasmolara Che 3aKOHO -
TeNHa QYHKIHS, KOSTO Jia He € MIHUMAITHA.

[lo nenoto Vito Sante Santoro c/y Umanus®, Ne 36681/97, peuterue ot 1 romu
2004 1., Komucnsra u ECITY ca mpuenm, de 6e3 CbMHCHIE HAIMOHATHIIAT AapJiaMeHT Ha
Utanms e 3akoHOmaTeNeH OpraH 1Mo cMIChIa Ha WI. 3 oT [Ipotokom Ne 1.

[Tpu mpelieHKa fajik perHOHATHITE ChBETH MOXKE 1A CE Pa3IIIeKIAT KaTo 4acT OT
3aKoHoaTeHOTO TS0 Ha Mtamast, ECIIY orbensi3Ba, ge ,,chriiacHo wi. 117 mun. 121, § 2
ot KoHCTUTYImsATa PErOHATHITE ChBETH Ca KOMIIETCHTHH Jia PYEMAT B PAMKHTE Ha TepH-
TOPHKTE HA PETHOHA, KbM KOHTO MPHHALIIEKAT, HOPMATHBHHU aKTOBE T10 MHOYKECTBO BBITPO-
CH, KaTO HampuMep aIMUHUCTPATABHOTO [IAHAPAHE, MECTHUTE MTOJIMTHKH, OOIIIECTBEHOTO
37IpaBeoma3Bane, 00pa30BaHUETO, TPATOYCTPOUCTBOTO U 3eMEIEIHETO (BXK. § 35 mo-
rope)”. C oryient Ha ToBa ChIBT MpHieMa, 9e KOHCTHTYIHSATA € IPEI0CTABIIIA TIPABOMOTITHS
U BJIACT Ha PETUOHATTHUTE CbBETH, KOUTO Ca JTOCTATHYHO LIMPOKH, 3a 1a 'Y IIPEBHPHAT B
CBCTABHA YACT OT 3aKOHOJIATEITHOTO TSUIO B JIOIThJIHEHKE Ha IapIIaMEHTa.

3 Bx. Hilbe c/y Jluxmenwaiin (nex.), Ne 31981/96, ECHR 1999-VI, u Melnychenko c/y
Ypaiina, Ne 17707/02, § 56, ECHR 2004-XI.

4 Bxk., ¢ HeobxXomumuTe TpoMmeHH, Aziz ¢/y Kunwvp, Ne 69949/01, § 28, ECHR 2004-V,
kakto u Hirst c¢/y Obedunenomo «kpancmeo, Ne 74025/01, pemenne OT 6 OKTOMBPH
2005 ., §62.

5 Kanba Ne 36681/97, 1 romm 2004 r.
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. lpasunre cranpaprn wva ECIY n npasoro Ha rnac Ha
JINLWEHNTE OT CB060AA

3.1. C pemrenre ot 6 oxromBpu 2005 T. 0 ienoto Hirst ¢/y Obeduneromo kpanc-
60° Tomsamara kamapa va ECITY nprema, 4e ob1rara, Oe3cCHCTEMHa 1 aBTOMATHYHA 3a0paHa
34 IVIaCyBaHe Ha JIMIIIEHHTe 0T cBoOoaa B OOEIMHEHOTO KPAJICTBO 33 CPOKA HA M3THPIISIBA-
HE Ha MpUChIaTa IpecTapisaBa HapyiieHue Ha EKTIY.

a) CpIpT mojryepTaBa, 4e o MPHHITHTI 3aTBOPHHIINTE MPOIBIDKABAT JIa pa3Iiofarar ¢
BCHYKH OCHOBHH TpaBa 1 cBOOO/IH, rapaHTHpaHy oT KOHBEHIMATA, C M3KITIOYEHNE Ha Mpa-
BOTO Ha CBOOO/IA, IOKOJKOTO 3aKOHHO HAJIOXKEHOTO JIMITIaBaHe OT cBOOO/IA ToTajia B 00XBa-
ta Ha w1. 5 EKIIY. CreioBatenHo He MOKE 11a C& TBBP/IH, Ue 3aTBOPHIITITE 3ary0Bart mpa-
Bata cy 1o KoHBEHIMATA caMO 3apajiv JIWIIABAHETO UM OT CBOOOJIA IO CHIIATa Ha B3N B
cuia npucbia. B cucremara Ha EKITY, B KOSATO TOJEPAHTHOCTTA U IIMPOTATA HA BB3TTIEIH-
Te ca NPU3HATH 32 OTIIMYUTENTHH OeJe3u Ha IeMOKPATHYHOTO 00MIECTBO 1 TPABOBATA [Tbp-
’KaBa, HIMa MSCTO 32 aBTOMATHYHO JIMITIABAHE OT TPABO Ha IV1AC CaMO 3II0TO OOIIECTBEHO-
TO MHEHHE MOJKE J1a Ob/Ie 3aCETHaTo.

0) Tos3u cTaHapT Ha TONEPAHTHOCT 00AYe HE MPEYH Ha AEMOKPATHYHOTO 00IIECTBO
J1a TIpeJIpremMa MEpKH 32 3alliuTa CpEIiy JeiCTBHUS, NI 1a YHUIIOKAT TIPaBata 1 CBo-
6omure o EKITY. Crnenosatento wi. 3 ot [Iporokon Ne 1, koifto oxpaHsiBa BE3MOXKHOCT-
Ta Ha HHJIMBHJIA 1a OK23Ba BITMSHUE BHPXY ChCTABA HA 3AKOHOJIATENHATA BIIACT, HE M3KITIOU-
B2 HAJIAraHETO HA OTPAHUYEHHS BBPXY H30MpATENHAUTE TIPaBa Ha JIIIA, KOUTO CEPHO3HO ca
3I0YHOTPEOMITH ¢ OOIIECTBEHOTO CH TIOJI0KEHNE WK YMETO TIOBEICHHE € 3aILIAIIIIIO 1a
TIO/IKONAE BBPXOBEHCTBOTO HA 3aKOHA HITH OCHOBHTE Ha fieMokpanmsita’. CypoBata Mspka
,JIAIIABAHE OT TPABO Ha TIIac™ 0bade He MOXKeE JIa Ce Havara ¢ Jieka phka 1 IIPHHIMITHT 32
TIPOMOPIMOHATTHOCT H3KCKBA SICHA M IOCTATHYHA BPB3Ka MEXKITy CAHKIMSATA 1 TIOBETICHHETO
Ha CBOTBETHOTO JIHIIE, OT €/IHA CTPaHA, ¥ CBBP3aHUTE C TOBA JIUIE 00CTOSTENICTBA, OT JIpyra
crpana. B Tasu Hacoka ECITY ot6ens3Ba mpemopbkara Ha BeHermancKkaTa KOMHCHS — OT-
HEMaHETO Ha TOJIMTHYECKH MPaBa Jia ce M3BHPIIBA CAMO C M3PUUHO ChICOHO PEllIeHNE.
Taxa He3aBUCHMHUST ChJI B OTKPUTA U ChCTE3ATENHA POy pa MPEOCTaBs CepPUO3HA Ta-
PAHIMS CPENLy MPOM3BOIL.

B) Ot TOBa CITe/IBa, Y€ AbpIKaBUTE MMAT IMPOKA, HO HE Oe3rpaHidHa cBoOoa Ha
TIperieHKa OTHOCHO JIOIyCTAMKTE OTpaHIYeHIs Ha M30MpaTeTHOTO paBo. OCBEH TOBa, Ma-
Kap TOJIOKEHNETO BHB BemmkoOprTanus 1a € TOHSKBIe TonodpeHo che 3akoHa o 2000 T,

S Hirst ¢/y O6edunenomo kparcmeo (No. 2) [O], Ne 74025/01, 6 oxromspu 2005 r.

7 Bx. wmanpumep X c¢/y Hudepianous, UATHpaHO IO-TOpe, W mutatis mutandis
Glimmerveen u Hagenbeek c¢/y Hudepranous, Ne 8348/78 wu Ne 8406/78, pemenue Ha
Komucusara or 11 okromspu 1979 1., DR 18, c. 187, B koeto Komucusra e obGsBuna 3a He-
JOIYCTHMH [IBE JKaJ0M OTHOCHO OTKa3aHO Ha jKaiubormojarenuTe — JHIEpd Ha 3abpaHeHa
OpraHu3alis C PAcCHCTKH U KCEHO(POOCKH TEeXHEHWS, pa3pelleHHe Aa Ce KaHAMAATHPAT B
nzbopu.
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C KOITO Ha 33TbpyKaHKTE TIOJ] CTPaKa 3a ITBPBH ITHT € JAIEHO MPaBo Ja IVIacyBar, wi. 3 oT
OpuTaHCKIT 3aK0H OT 1983 T. ocTaBa 6E3KOMIPOMICEH HHCTPYMEHT CPEIITy H30HpaTeITHO-
TO TIPaBO HA M3THPILIBAIIATE HAKA3aHIE ,, TUIIIABAHE OT cBOOOMA™, TOM NHIIaBa 3HAYHTENCH
Opoii mima ot raparTipaHoTo uM ot EKITY mpaBo Ha rrac 0e3 mperieHka Ha 0coOEHOCTHTE
Ha BCEKU MHIMBUIyaNeH ciydail. Pasmopenbara Haara 61aHKeTHO OTpaHIYeHre BBPXY
BCUYKH OCH/ICHH Ha JIMIIIABaHe OT CBOOO/IA, IOKATO ca B 3aTBopa. T ce Tmpriara aBToMa-
THYHO IO OTHOIICHHE Ha BCHYKH 3aTBOPHHIIA, HE3aBUCKMO OT TIPOIBIDKUTENTHOCTTA Ha Ha-
JIOKEHOTO MM HaKa3aHKE 1 OT ECTECTBOTO U TEKECTTA Ha MPECTHIVIEHHSTA, 33 KOUTO Ca OCh-
JICHH, KaKTO U OT KOHKPETHHTE 00CTOATENCTBA. TakoBa 0010 1 aBTOMATHIHO OTpaHAYEHHe
Ha M3KITIOYMTENHO BaKHO TpaBo, rapantupano ot EKIIY, TpsOsa na ce pasriexa kato
HAJIXBBPJIAIIO MPUEMITMBATa CBOOO/IA HA MPEl[eHKa HA HAIMOHATHUTE BIIACTH, KOJIKOTO 1
mmpoka aa e 1. [Topamu ToBa CrapT B CpacOypr cumTa, 4e TO € HeChbBMECTHMO C 1T, 3
ot [Tpotokon Ne 1.

3.2. Cemure npunnumy ECIIY npunara u B mo-HOBata cu mpakTHka. Jlenoto
Scoppola c/y Umanus e TpeToTo nopen aeno, 3asejeHo npe Chaa B CtpacOypr ot r-H
®panko Ckoroa® — HTaTHAHCKH TpakaHuH, pofer mpe3 1940 r., sxuren Ha [Tapma. TTpe3
1999 r. crien ckaHalT B CEMEHCTBOTO TOM YOUII ChIIpyTaTa CH M PaHHI €fH OT CHHOBETE
cu. [Ipe3 2002 r. -1 Cxormona e 0chIeH Ha I0KUBOTEH 3aTBOP 32 YOUHCTBO, OMHT 32
yOUITCTBO, MAIITPETUPAHE Ha YWIEHOBE HA CEMEHCTBOTO My M HE3aKOHHO MPHUTEXkKABaHe Ha
OrHecTpesHo opkxue. Criopes uTanuaHckus HakazareneH KoneKe Tasu MprChia BOIH 1 JI0
JOXKHMBOTHA 3a0paHa 32 3aeMaHe Ha MyOJTYHa JUTHKHOCT, KOETO 03Ha4YaBa ! JI0KUBOTHO OT-
HEMaHe Ha IPaBOTO My Ha IJ1ac. ViTannaHcKusT 3aK0H MPEMIBIDK/IA, Ye MPaBoTo Ha I1ac ce
OTHEMa TIpH OCHKIaHe Hajl TIeT TOIVHY JIMIaBaHe 0T cBodoza. I -1 Cromnona noxasa sxanba
npexn ECIY ¢ omnaksane mo wi. 3 ot [Iporokon Ne 1 kem EKITYH. MesxmyBpemenHo ¢
pemmenre ot 17 cenrremspu 2009 T. o mpeaxoaHo neo CrapT B CtpacOypr mprema, ue
TBpYKaBaTa € JIOMyCHaNA o OTHOIIeHwe Ha r-H Ckortona Hapymrerwe Ha @i 6 EKITY (mpa-
BO Ha CIPaBe;LIB MPoLiec) U Ha Wi. 7 (HaaraHe Ha HaKa3aHue, KOeTo He € MPEBUJICHO B
3aKOHa KbM MOMEHTA Ha M3BBPIIBAHE HA JISTHUETO). B pesyrar Ha ToBa pelieHre Hanoxke-
HOTO MY HaKa3aH¥e ,,T0’KMBOTEH 3aTBOp" € 3aMeHeHO ¢ 3() TOMHM JIMIIIaBaHe OT CBOOOMIA.

[To ToBa neno ECITY mprema ¢ MHO3HHCTBO, 4e MTaimis He € HapyImmia 9. 3 oT
[Ipotokon Ne 1 kM EKIIY, TOKOIKOTO HTANMHAHCKHAT 3aKOH He TIPSBILK/IA aBTOMATITIHO
JIWIIABaHE OT MPaBO Ha IVIac Ha BCHYKH OCH/IEHH Ha JIMIIIABAHE OT CBOOO/A.

a) B nrammanckara crcrema MpKaTa ce HaJara CIpsiMo JIIIA, OChJICHH 3 OTiperiene-
HH TIPECTBIVIEHHS, KOUTO Ca M3PHYHO TPE/BUIICHH B 3aKOHa, O€3 OTJie]] Ha TIPOJbIDKUTEI-
HOCTTA Ha HAJIOXKEHOTO HaKa3aHue (IPECTHILICHNS CPEIly HHTEPECHTE Ha Ibp)KaBHATA
QIMIHHCTPALIAS), WK CIIPSIMO JIMIIA, OCHICHH Ha OTIPE/IENICHH CPOKOBE JIHIIABAHE OT CBO-
0Oojia, ycTaHOBEHH B 3aKkoHa. B mocieHaTa xumore3a n30MpaTeHOTO MPaBo Ha 3aTBOPHH-

8 Scoppola v. Italy (No. 3) [T'O], Ne 126/05, 22 wmaii 2012 .
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1M, OCB/ICHH Ha TPU WM TI0BEYE TOIMHY JIMIIIABAHE OT CBOOO/IA, C€ OTHEMA 3a TIeT TOJTHHH.
OC'I)ZIeHI/ITe Ha IIET WIX II0BCYC I'OANHY JINIIIaBAHE OT c306011a WK Ha JOXKUBOTEH 3aTBOP
TYOST 3aBUHATY H30MPATEITHOTO CH TPABO.

0) Ciopen ECIIY npaBHuTe pasnopentu B Mtamis, onpeaensim o0cTosTeNncTBara,
TIPY KOMTO JIUTIATA MOKE J1a OBJIaT JIMIIEHN OT H30UPATEITHOTO CH IPaBO, PA3KPHBAT CTPe-
Meska Ha 3aKOHOJIATENHIS OpTaH J1a ChoOpasH TPHIIAraHeTo Ha MAPKaTa KbM KOHKPETHHTE
00CTOSITENCTBA HA Pa3ITICKIAHATE Ka3yCH, KaTo ce oT4eTaT (aKTopH Kato crienuguKara 1
TEKECTTA HA U3BBPIICHOTO NPECTHINICHUE, KAKTO U IMMOBEACHUETO HA U3BBPIIUTEIIA.
JInmaeaseTo OT H30UPATEITHU MPaBa Ce TPHIIAra Camo BbB BPB3Ka C HIKOU NPECTHILICHHS
Cpelily TbpyKaBata 1 chie0HATA CHCTEMa, KAKTO U 32 MPECTHILICHNS, 3 KOUTO Ch/IMITAIIATA
ca TIpeleHNIH, Y¢ U3UCKBAT 0COOEHO CTPOro HakasBaHe. [Ipy npelieHKaTa Ha BCEKH
KOHKpETEH Ka3yc ce OTYMTAT KpuTepuute, n3dpoenn B wi. 132 u 133 ot Hakazatennus
KojieKc Ha Taimisi, B TOBA YKCIIO JTMYHOTO MOJOKEHUE HA M3BBPILHTENS, CMEKYABAIIATE
OTeryapalliTe OTTOBOPHOCTTA 00CTOATENCTBA. VITAMAaHCKOTO 3aKOHOIATENCTBO ChOOpa3s-
B2 CBIIIO NPOJIBIDKUTEITHOCTTA HA MAPKATA C HATIOXKEHOTO HAKa3aH¥e, PECIL. C T&XECTTa Ha
M3BBPILICHOTO PECTHILICHUE — JTMIABAHETO OT M30MPATEITHHU 1PaBa € 3a MEPUOTT OT IIeT T0-
JWHU TIPH HATOKCHO HaKa3aHUEC JIMIIaBaHE OT CBO60}I& TpH 10 IIE€T TOAMHU 1 3aBUHAT'H —
TIPH HAIOXKEHO HAKA3aHHUE JIIIIABAHE OT CBOOO/IA TIET HUTH MOBEYE MOJIAHH.

B) ChIBT OTUMTA M OOCTOATENCTBOTO, Y€ CIIOPE] HTATHAHCKOTO 3aKOHONATENCTBO
OCBJICHO JIUIIE, KOETO € JIMIICHO OT H30MPATEITHO MPABO, MM BE3MOXKHOCT J]a BB3CTAHOBH
TOBA 1PaBo. TPy TOIMHM CJIe]] M3THPIIABAHETO HA HAKA3AHKETO TO MOKE Jia Mojiajie Moiioa
3a peaOrTanys. PeleHneTo no Hest 3aBICH OT MOCIIEIOBATENHOTO U HCKPEHO IGMOHCTPH-
paHe Ha J00po ToBe/ieHre. PeabumiTanusita 3ayaBa MOCIEIUIITE Ha IOTBIHUTEIHATE
Hakazauus (w1 178 u 179 ot Hakaszarenrust koaekc). OcBeH TOBa MPOIBIDKATETHOCTTA Ha
JICHCTBUTENTHO H3THPIISHOTO HAKA3aHHE MOXeE Jia Objie HAMAJIeHa Bb3 OCHOBA HA MEXAHI3Ma
3a TIPEICPOTHO OCBOOOYKIABaHe, MpeIBryIcH B WI. 54, ant. 1 ot 3akon Ne 354 ot 1975 romu-
Ha. 3aKOHBT MPEIBIKIIA, Ye aKO 3aTBOPHHUKBT YUacTBa B 00pa30BaTelHa PpOrpama, Halo-
KEHOTO My HaKa3aHHUe Ce HAMAIISBA C YETUPUJIECET M TIET IHU Ha BCeKH 1ecT Mecera. Topa
03HAYaBa, Y€ TOW MOXKE JIa TIoJIajie MoJOa 3a PeabMITHTAITHS, PECIL. JIa BE3CTAHOBH H30Mpa-
TENHOTO CH TIPaBO, IPE/IH H3THYAHE Ha KaJeH/IapHATa IPOIBIDKATENHOCT HA HATIOXKEHOTO
My Hakazanue. Criopest ECITY Ta3u BE3MOKHOCT MOK23Ba, Y€ UTAIMAHCKATA CHCTEMa He e
TIPEKOMEPHO CTPOTa H He 3acAra JUCIPONOPIMOHAIHO IPaBoTo 1o wi. 3 ot [Tporokon
Ne 1 kem EKITH.

r) [o mnoxennte crobpakermst ECIIY namupa, ge ¢ ornen Ha cniemmbudante 00-
CTOSITEIICTBA T10 JIENOTO OTPAHMYCHHUATA, HANOKEHN BHPXY H30MPaTETHOTO MPaBo Ha
KanOOIOIaTeNs, ,,HE BB3MPEIATCTBAT CBOOOIHOTO M3pa3sBaHe Ha XopaTa Mmpy n300pa Ha
3aKOHOJIATEITHO TS0 M CITy’KaT 32 MOJUTbpIKaHe Ha ,,1[ENI0CTTa U e)eKTUBHOCTTA Ha 301~
paternHaTa nporesypa, Hensia pasKpHBaHeTo Ha BOISTA HA HApojia upe3 BceoOmo n3ou-
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paternHo mpaBo*“. CrejoBaTeNHO CBOOO/ATA HA PELIEHKA, MPEIOCTaBeHa Ha OTBETHOTO
TIPABUTEINCTBO B Ta3H 00NIACT, HE € OHia HaIXBBpIIEHa.

V. Orpannyennsra Ha npaBoTo Ha rnac Ha JINWEHNTE OT
CB0604Aa 110 6bJ/IrapCKOTO 3aKOHO[ATENICTBO

Koncruryuus na Peryoiuka beirapus

4.1. Cropen wn. 10 ot Koncturymmsita Ha Perrydmika bbiarapus eiHo T M3KOHHHTE
TpaBa Ha OBIATapCKUTE TPKIAHH € 1A MOTAT JIa YIPAXKHABAT MPABOTO CU Ha I71ac TIPH 13-
Oopa Ha JIHI[a, aHTKHUPAHH C YTPABIEHUETO Ha TbP/KaBaTa:

., I30opume, nayuoHanume u Mecmuunie peepeHoyMu ce Npou3eexcoan b3 oc-
HOBA HA 00UJ0, PABHO U NPAKO U3DUPAMETHO HPABO ¢ MALIHO 21acygare.

4.2, TIpaBoTO Ha IMac IPUHAIEKH Ha BCEKH TPAKIAHIH, HE3aBICHMO OT TIOJT, PelTi-
THs| WM €THUYECKa MPUHAPIeKHOCT. ChIIECTBYBAT 1 M3BECTHU M3UCKBAHHS 33 €()EKTHBHO-
TO yIpaKHABAHE HA TIPABOTO Ha TIIac — HABBpIIIEHA ompezieneHa Bp3pact (18 romumm) n
yCeHanocT. V3MCKBaHETO 3 HABBpIIIEHA BB3PACT € I0KA3aTeNCTBO 32 A0CTHTHATA TICHXIY-
Ha 3PSUIOCT, KOSTO TI03BOJISIBA TPE3BA MOMUTHYECKA TIPEIICHKA.

4.3. TpaBoTo Ha TITac e YIPaKHABA Upe3 TAHHO ITIacyBame. Taka ce rapaHThpa, ye
cBo0o/IaTa Ha rIIacyBaHe 3a KaHMAAT, M3Pa3sIBalll IEPCOHAHIS OMUTHIECKU HHTEPEC I
BOJIATA Ha TPAXKIaHUHA, YIPAKHIT MPaBOTO CH Ha TJIAC, 1i1e ObIe OTYeTeHa B M300PHHS
pesyarar. TaliHOTO IVlacyBaHe rapaHTHUpa aHOHMMHOCTTA Ha BOTA.

4.4, Ynen 42, an. 1 ot KoHCTHTYIIATA pETIaMEHTHPA OTPAHAUCHISL, TP HATIITIHETO
Ha KOUTO TPaKIaHKTE HAMAT MpaBo Ja YIPAKHIBAT MPABOTO CH Ha riac. OCHOBHUAT 3a-
KOH aBTOMATHYHO M3KIIOYBA JBE KATErOPHH JIWI[A OT TUTYJIAPHTE HA TOBA TPABO:

, 4. 42. (1) [pasicoanume, Hasvpuiminy 18 200unuy, ¢ usKTOYeHIUe Ha NOCMABeHUme
HOO 3anpeujeriie U UIMbPNABAUUNEe HAKA3AHUe TUWABAHe 0N c60000d, UMAM NPABO 0d
U30UPAM OBbPIICABHU U MECIHU OP2AHY U Oa YHACMBANn 8 OONUMBAHS 00 HApoOd.

Hakaszaresien kozexc

Yn. 37. (1) Haxazanusma ca:

6. nuwasane om npago 0a ce 3aema onpedenena ObpiICcasHa Ul 0duecmseend
OBHCHOCIN,

7. Iuuiasane om npaso 0a ce YNPa3cHABA OnpedenieHd npoghecst wiud OetiHoch.
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V. Konnsusata mexay 6bs1rapckoro 3aKoHORAaTencTso n
yn. 3 or lporokon Ne 1 kem EKITY

A) IlonsiTHeTo ,,3aKOHOAATETHO TSLIO

5.1. Cornacno Koncrurymusra Ha PerryOnuka boirapus Obarapckara gbpikasa e
TapiaMeHTapHa perryONiKa 1 OCHOBHUST 3aKoHojiaTeneH oprad € HapoiHoto chOpanue. B
TO3W CMHUCHI IPEMETHHAT 00XBaT Ha Wi, 3 0T [IpoTokon Ne 1 1o oTHOIMEHHE Ha H300pHTe
32 TIAPIIAMEHT He O CIIe/IBAIO JIa Ce TIOCTaBS T10]] ChMHEHHE.

5.2. Tlpenpun Ge3criopHaTa 3aKOHOIATENHA (YHKIWMS Ha EBporeiickus mapnameHT
1107100€H BBIIPOC € U3ITHIICH U BB BPb3Ka C AKTHBHOTO M30HMPATEITHO NPABO TPH H300pHTE
3a EBporeiicky napiameHT.

5.3. EBeHTYyaseH crop ¢ mprioykeHneTo Ha 1. 3 ot [IpoTtokon Ne 1 Gv BB3HUKHAT
TIpH 00CHXKJTAHE Ha BBIPOCA JIATH OOIIMHCKUTE CHBETH MOXE 11 OBJIAT PUETH 32 3AKOHO-
damento msio TIo CMUCHIa Ha KoHBeHImsTa.

Criope]1 HaC OTrOBOPBT HA TOPHHS BBIIPOC € MONOKHUTENEH — TOH IPOU3THYA OT
(yHKIMATE Ha OOIIMHCKHTE CHBETH KaTO OPraH! HA MECTHO CaMOYIIPaBIEHHE ChITIACHO
Koncturyimsta Ha Pery6mmika brirapus 1 3akoHa 3a MECTHOTO CaMOYTIPABIICHAE A MECT-
HAaTa AIMUHACTPAITHSL.

5.4. Ciopen wr. 136, an. 1 or Koncrurymusra a Perryomika brirapust:

,, Obwunama e 0CHOBHAMA AOMUHUCIPANMUBHO-INEPUMOPUATHA eOUHUL, 8 KOS~
Mo ce 0CbUecmessa MeciHomo camoynpasienue. 1 pasxcoanume yuacmeam 6 ynpagie-
HUEemO Ha OOWUHAMA KAKINO Upe3 U30PaHume om max opeaHu Ha MECIHO CAMOYnpagie-
Hue, MAaKa u HenocpedCcmaeeHo upe3 peghepeHoyM U 00140 CbOpaniie Ha HacereHuemo .

CrrimacHo wi. 138 ot Koncrurymmsta Ha PeryOmmixa briraprst:

,, Opean Ha mecmHomo camoynpaenentie 8 0OWUHAMA e OOUUHCKUSIN CbBen, KOli-
Mo ce u3bUpa oM HACeTeHUENO Ha CoOMBEMHAMA OOWUHA 34 CPOK O YemUpL 200UHU
10 peo, onpedener CvC 3aKoH .

5.5. Pasnopenbara wa 4. 17 ot 3akoHa 32 MECTHOTO CaMOYTIpaBIIEHHE U MECTHATA
QJIMMHUCTpALIS [IOCTAHOBSIBA, Ye MECTHOTO CAaMOYIIPABJICHKE B OOIIMHATA CE U3Pa3sIBa B
TPABOTO U PeaiHaTa Bb3MOKHOCT Ha IPAKIAHUTE M Ha H30PAHKTE OT TSIX OpraHH Jia pellia-
BaT CAMOCTOSTEITHO BCHYKH BBIPOCH OT MECTHO 3HAYEHKE, KOMTO 3aKOHBT € HPEIOCTABUII B
TAXHATA KOMIICTEHTHOCT. Te31 BHIPOCH 00XBAIIAT Pa3inyHU chepH Ha COLUATHOTO
YIIpaBIIeHAE KATO OOIIMHCKOTO MMYIIECTBO, OOIMHCKHTE TIPSTIPUSTHS, OOIMHCKHATE (¥i-
HAHCH, MECTHHTE JIAHBIIM M TAKCH, YCTPOKMCTBOTO U PA3BUTHETO Ha TCPUTOPHSTA, 00pa3oBa-
HHETO, 3IPaBEOINa3BaHETO, KY/ITYpaTa, 0JIaroyCTposiBAHETO, COLMATHUTE YCIYTH, Olla3Ba-
HETO Ha OKOJIHATA CPE/Ia, PALHOHATHOTO U3IIOI3BAHE HA PUPOTHUTE PECYPCH H Pa3BH-
THETO Ha CTIOPTA, OT/IHMXA K TYPU3MA.
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B m3mbiHeHKe Ha PaBOMOIIUSTa CH OOIIMHCKUAT CHBET TIPHEMa MPABIITHHIA, Ha-
penOu, HHCTPYKIIMH, PEIICHHS, IEKIapaliy 1 o0pbieHus. [1o ChIIHOCTTA 1 IPaBHATE CH
TIOCTIE/AIT aKTOBETE Ha OOMIMHCKHS ChBET MOTaT 11a OhaT HOPMATHBHH, OO 1 HHIMBH-
JIyaJTHU 2IMUHHCTPATHBHY aKTOBE. B mpe/Bu/iecHNTE B CIICIMATHATE 3aKOHH CITy4an aKTo-
BETE Ha OOIIMHCKHTE CHBETH Ce 00HAPOMIBAT B ,,/[bprkaBEeH BECTHHK ",

5.6. Ot TOBa CrIe/Ba, e Criope] OBIrapcKoTO 3aKOHOIATENICTBO Ha OOIMHCKHTE Ch-
BCTHU Ca NPEAOCTABEHN HIMPOKHU IMPABOMOIIMA J1a OIIPEICIIAT MOJIMTUKATAa HAa CbOTBETHATA
OOIITMHA [0 BCHYKH COLMATHO-MKOHOMIYECKH BBIPOCH C MECTHO 3HAYEHHIE.

OOGIIMHCKYSAT CHBET € 3aKOHO/ATENHISAT OpraH Ha OOIIIHATA, KOWTO M3ITHIIHABA ITpa-
BOMOIISATA CH Ype3 3aKOHOIATEIeH MPolec, 00EKTHBIPAH B TIOJ3aKOHOBH HOPMATHBHH
aktoBe. VIMEHHO ¢ orvIe/l Ha TIPaBOMOIIUATA, KOUTO OBJITapCKOTO 3aKOHOIATENCTBO pe-
JIOCTaBST Ha OOIIMHCKHS CHBET, TOH MOXKE 1 C€ PasTiIexkia KaTo ,,3aKOHOIATENCH OpraH 1o
cvrichia Ha @i 1 ot [Ipotokomn Ne 1 xkem EKTTY.

b) Orpannyenusita Ha U30UPATETHOTO MPABO MO OBJATAPCKOTO 3AKOHOATET-
CTBO

5.7. CpmocTaBkaTa Ha OTpaHMYEHHUATA HAa M30MPATENTHOTO MPABO B ObATapckaTa
TpaBHa ypenba c mpasHuTe cranaapty, Beanpuetd ot ECITY B nenara Hirst ¢/y Obedu-
Heromo Kpancmeo u Scoppola ¢/y Hmanus, 000CHOBaBa H3BOJIA, Y€ HAIMOHAITHOTO 3aK0-
HOJIATENCTBO, MPE/BIDKIANI0 ABTOMATHYHA 320paHa 3a TIaCyBaHe 33 BCHUKH JIAIIECHH OT
cB00O0/Ia 32 CPOKA Ha JIMIIABAHETO OT cB0OO A, HapymaBa wi. 3 ot [Ipotokon Ne 1 kpm
EKITY.

5.8. 3a pasnuka OT HTANMaHCKaTa HOpMaTHBHA ypen0a, aHammsupana or ECITY B
nenoro Cxonona, cUCTeMaTa Ha OBbITapcKOTO HAKA3aTeNHO TPAaBO HE ChIbPKa pasrpaHmie-
HUC MCXKTY pasIn4HU KaTCTOPHU IIPECTBINICHUA, TP KOUTO CE€ MPEABMIKIA WA HE CC
TIPEIBIKIIA TOMTHTHATENHO HAKA3aHKE ,,IMIIABAHE OT M30MpaTeNHo mpaBo™*, HarmoHammmsT
3aKOH U ChJIeOHATa IPAKTHKA HE 1aBaT Bh3MOKHOCT 32 TIPETICHKA BBB BCEKH OT/IEIICH CITy-
4aii Ha XapaKTepa 1 TeKECTTa Ha M3BBPILIEHOTO NMPECThILICHHE C OTMIe]l Ha IPHUHIUIA 33
TIPOMIOPIMOHATHOCT HA CaHKIMsITa. JIMTICBaT ¥ Tpotieypy 32 chieOHa TperieHKa Iy OTHe-
MAaHETO Ha M30MPATEITHOTO MPABO B PAMKHTE Ha OTKPHT ChIe0CH MpOILIEC.

5.9. lpamMaTrdHaTa KOMH3MS MEXTy HAIMOHANHATA ypenoa i mpaktukara Ha ECITY
o0ycmaBs criemHa Hyx/a ot npomenn B Konctutynusra Ha Peny6mmka bonrapus u B
360pHMs KOmEKC, TSI MPEOIOIIBAHETO Ha TO3H POOIIeM Ha OBJITapCKOTO 3aKOHO -
TEJICTBO U TIPHBEKIAHETO MY B CHOTBETCTBHE C €BPOTIEHCKITE MPABHH CTAH/IAPTH.



